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Court File No.: 1t-51657

ONTARIO
STIPERIOR COURT OF JUSTICE

BETWEEN:

JOANNE ST. LEWIS
Plaintiff

- and -

DENIS RANCOURT
Defendant

NOTICE OF MOTION

The Plaintiff, Joanne St. Lewis, will make a motionto the Court on October 7,2011, at 10:00

a.m., or as soon after that time as the Motion can be heard,'at the Ottawa Courthouse, 161 Elgin

Street in the City of Ottawa.

PROPOSED METHOD OF HEARING: The motion is be heard

[ ] in writing under subrule 37.12(I);

[ ] in writing as an opposed motion urder subrule 37.12.1(\;

I X ] orally.

THE MOTION IS FOR:

1. An Order striking out or setting aside a Notice of Examination served by the Defendant

requiring the Plaintiff to attend an examination for discovery on November 8, 2011, as an

abuse of the process of the court in that the Plaintiff has a motion pending that seeks an

Order that mandatory mediation of this libel action take place prior to the exchange of
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affidavits of documents and the conduct of the examinations for discoverv:

2. An Order abridging the time for the service and filing of the PlaintifFs Motion Record to

strike out or set aside the Notice of Examination for discoverv:

The-Plaintiffs costs on this motion on a full indemnity basis payable by the Defendant

forthwith; and

Such further and other relief as this Honourable Court deems just.

THE GROUNDS FOR TIIE MOTION ARE:

1. On August I 8, 201 l, counsel for the Plaintiff served the Defendant with a motion seeking

an Order that mandatory mediation of this action take place prior to the exchange of

affidavits of documents or the conduct of the examinations for discovery (the "mandatory

mediation motion"). The mandatory mediation motion was scheduled to be heard on

September 2,201I.

2. in opposition to the Plaintiff s mandatory mediation motion, the Defendant served two of

his own affrdavits that he swore on August 25 and26,2011) and an affidavit sworn by

Claude Lamontagne on August 25, 2011.

The parties agreed to an uncontested adjournment of the mandatory mediation motion

from September 2, 201 I to October 7 , 2011, so that counsel for the Plaintiff could cross-

examination the Defendant and the deponent Claude Lamontagne.

Cross-examinations on the affidavits were conducted on September 6,2011. During the

cross-examination of the Defendant on his two affidavits, he took some questions under

advisement and refused to provide answers to a number of questions. The deponent

Claude Lamontagne refused to answer several questions on cross-examination and to date

has not provided answers to two undertakings.

5. On September 13, 2011, counsel for the Plaintiff wrote to the Defendant providing a list

of refusals, advisements and undertakings arising from the September 6, 2011, cross-

examinations of the Defendant and Claude Lamontasne.
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7.

The Defendant responded by e-mail to counsel for the Plaintiffon September 14, 2011,

maintaining his refusal to answer a number of questions asked during the cross-

examinations. The Defendant's e-mail stated in part: "Yotr need to contact affiant

Associate Professor C laude Lamontagne directlv. "

On September 15, 2011, counsel for the Plaintiff sent Claude Lamontagne an e-mail

attaching a list of refusals, advisements and undertakings arising out of his cross-

examination. Six days later, Claude Lamontagne sent counsel for the Plaintiff an e-mail

statins:

"Just a quick note to say that I am proceeding to obtain legal evaluation of
your requests (Refusals/advisements to questions asked during cross-
examination of Claude Lamontagne and undertakings), emailed to me on
September 15. My teaching and research duties at the University are
particularly heavy this term. I may be in a position to be able to respond to
you within a week or so, depending on the circumstances."

In response to this email, counsel for the Plaintiff emailed Claude Lamontagne on

September 24,201I and asked that his lawyer contact him:

"Dr. Lamontagne - can you please have your lawyer contact me
next week about this matter. There is no issue that the
"undertakings" you provided must be fulfilled. The information
that is in dispute in this motion relates to inter alia drafts of your
affrdavit and communications with Mr. Rancourt. Paragraphs 3 and
4 of the Notice of Motion relate to you and this motion will be
heard on October 6th at 1Oam before the Master."

To date, counsel for the Plaintiff has received no response from Claude Lamontagne or

his lawyer to this September 24th email.

The Plaintiff hled a refusals motion on September 22,2011 seeking an Order compelling

the Defendant and the deponent Claude Lamontagne to answer certain questions that

were taken under advisement, refused, or subject to undertakings during the cross-

examinations. The refusals motion is scheduled to be heard before the Master on October

6 ,20 t1 .

On September 28,2011, counsel for the Plaintiffwrote to the Defendant asking if he

8.
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10.

would consent to the adiournment of the mandatory mediation motion:

The motion to compel you and Professor Lamontagne to answer questions
asked during your cross-examinations is scheduled for October 6*. As a
result, it will not be possible to argue the October 7ft motion to compel
you to attend a mandatory mediation prior to the exchange of affidavits of
documents and the conduct of examinations for discovery. The October
7ft motion must be adjourned and the earliest date available is December
7ft. Please inform me whether you consent to the adjournment.

Counsel for the Plaintiff e-mailed the Defendant one hour later to inform him that the

earliest date available to hear the Plaintiffs motion was December 1. 2011.

On September 28,2011, the Defendant served counsel for the Plaintiff by e-mail with a

Notice of Examination requiring the Plaintiff to attend an examination for discovery on

November 8, 201 1. Counsel for the Plaintiff responded to the Defendant as follows:

Mr. Rancourt-

1. You are well aware that I have a pending motion to compel you to
attend a mandatory mediation prior to examinations for discovery being
conducted. Accordingly, Professor St. Lewis will not be attending any
examination for discovery prior to a decision being made on her
mediation motion. Your refusal to answer questions directly related to
matters contained in the affidavit you swore has unnecessarily delayed the
argument of the mediation motion.
2. I an requesting that you withdraw this Notice of Examination. If I am
required to seek to have the Notice of Examination set aside (or otherwise
defend my client's non-appearance at an examination pending the hearing
of her mediation motion) I am notifying you that I will seek costs against
you on a full indemnity basis payable forthwith.

The Defendant refused to withdraw the Notice of Examination for discovery and refused

to consent to an adjoumment of the Plaintiffs mandatory mediation motion

notwithstanding that the Master will not rule on the refusals motion until October 6th (or

later if the motion is reserved). In an e-mail to counsel for the Plaintiff dated September

28-2011. the Defendant wrote:

Mr. Dearden,

1. Thank you for acknowledging service of the Notice of Examination for

11 .
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discovery.

2.Ido not agree with your characteizations regarding causes of delays.

3. There is nothing in your motion to force immediate Mandatory
Mediation that precludes discovery.

4. I do not withdraw the Notice of Examination for discovery.

5. I am open to changing the date of the examination for discovery to
accommodate you and your client's schedule within reason, by MUTUAL
agreement of a new date in November 2011. Until new dates are provided
by you in view of early mutual agreement of a new date, the Notice of
Examination for discovery stands with its November 8th date and time.

6. I do not agree to an adjournment of the October 7th motion (motion to
force immediate Mandatory Mediation) since it is possible that it can be
ruled upon, depending on the results of the October 6th (refusals motion)
or independent of the results of October 6th.

7. I believe there is a probability that the matter of your motion to force
immediate. Mandatory Mediation can be fully resolved on October 6th or
October 7'n and that this would be profitable to both parties.

12. The Court has jurisdiction under Rule 25.1l(c) of the Rules of Civil Procedure to strike

out a document on the ground that the document is an abuse of the process of the court.

The doctrine of abuse of process is a flexible doctrine unencumbered by specific

requirements, and which engages the inherent power of the court to prevent the misuse of

its procedure in a way that would be manifestly unfair to a party to the litigation before it,

or would in some way bring the administration ofjustice into disrepute.

13. The Defendant's service of a Notice of Examination requiring the Plaintiff to attend an

examination for discovery before the hearing of the Plaintiffs pending mandatory

mediation motion seeking an Order that mandatory mediation of this action be conducted

prior to the exchange of affidavits of documents or the conduct of the examinations for

discovery is an abuse ofthe process ofthe court.

14. Rules 3.02(1),25.I1,57.03 of the Rules of Civil Procedure.

15. Such further and other srounds as counsel mav advise.

-5 -
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearins of the

mouon:

l . The Affidavit of Ryan Kennedy, sworn October 4, 201I,

thereto; and

Such further and other evidence as counsel mav advise and

permit.

and the exhibits attached

this Honourable Court may

DATED: October 4,2011 GOWLING LAFLEUR HENDERSON LLP
160 Elgin St. Suite 2600
Ottawa, ON KlP 1C3

Richard G. Dearden (LSUC#O19087H)
Wendy J. Wagner (LSUC#46380Q)
Tel:  (613) 786-0135
Fax: (613) 788-3430

Counsel for the Plaintiff Joanne St. Lewis

TO: Denis Rancourt

oTT LAW\ 2935952\l
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Court File No.: 11-51657

ONTARIO
SUPERIOR COIIRT OF JUSTICE

BETWEEN:

JOANNE ST. LEWIS
Plaintiff

- and -

DENIS RANCOURT
Defendant

AFFIDAVIT OF RYAN KEI\NEDY

[, Ryan Kennedy, of the City of Ottawa in the Province of Ontario MAKE OATH AND SAY :

I am an associate with the law firm of Gowling Lafleur Henderson LLP ("Gowlings"),

solicitors for the Plaintiff, Joanne St. Lewis. As such, I have knowledge of the matters

sworn to in this affidavit. Where my knowledge is based upon information and belief, I

have identified the soruce of my knowledge and I verily believe it to be true.

2. The Defendant's Facebook page (attached as Exhibit "A") states that he is an anarchist,

his activities are anarchv and that his relieious views are atheist.

3. The Defendant, who is self-represented, describes this libel action in a Facebook posting

(attached as Exhibit "B") as "the crazy case of the defamation lawsuit against me".

4. On August 18,2011, counsel for the Plaintiff served the Defendant with a Notice of

Motion seeking an Order that the mandatory mediation of this action take place prior to

the exchange of affidavits of documents and the conduct of the examinations for

discovery (the "mandatory mediation motion"). The mandatory mediation motion also

seeks an Order appointing James Chadwick as the mediator, or in the alternative Kevin

l .



Mullington. The mandatory mediation motion is attached as Exhibit "C". The mandatory

mediation motion was scheduled to be heard on September 2,2011.

In opposition to the Plaintiffs mandatory mediation motion, the Defendant served two of

his own affidavits (sworn August 25tr and 26th,2011) and an affidavit swom on August

25, 20Tl by Claude Lamontagne, who the Defendant claims is an expert witness.

Attached as Exhibit "D" to my Affrdavit is the Affidavit of Denis Rancourt, sworn

August 25,2011. Attached as Exhibit "E" to my Affidavit is the Afiidavit of Denis

Rancourt, sworn August 26, 2071. Attached as Exhibit "F" to my Affidavit is the

Affidavit of Claude Lamontagne, swom August 25,2011.

The Plaintiff s mandatory mediation motion was adjourned on consent from September 2,

20Il to October 7,2011, so that counsel for the Plaintiff could cross-examine the

Defendant and the deponent Claude Lamontagne on their affidavits. On September 6,

201I, the Defendant and the deponent Claude Lamontagne were cross-examined on their

affidavits. The Defendant and the deponent Claude Lamontagne refused to answer a

number of questions and to date the deponent Claude Lamontagne has not fulfilled

undertakings he provided during the cross-examination.

On September 13, zlll,counsel for the Plaintiff sent the Defendant a list summ arizing

the refusals, advisements and undertakings arising out of the cross-examinations of the

Defendant and the deponent Claude Lamontagne (attached as Exhibit "G").

The Defendant sent an email on September 14, 20lI at 8:29 p.m. to counsel for the

Plaintiff maintaining his refusals regarding a number of questions asked during his cross-

examination (attached as Exhibit "H"). The email stated in part:

"You need to contact affiant Associate Professor Claude
Lamontagne directly."

Attached as Exhibit "I" to my Affidavit is an email from counsel for the Plaintiff to

Claude Lamontagne sent at 1:13 p.m. on September 15,2011, attaching a list of refusals,

advisements and undertakings arising out of his cross-examination. Attached as Exhibit

"J" is an email from Claude Lamontagne to counsel for the Plaintiff sent at 7:21 a.m. on

-2 -
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September 21,2011, that states:

"Just a quick note to say that I am proceeding to obtain legal
evaluation of your requests (RefusaVadvisements to questions
asked during cross-examination of Claude Lamontagne and
undertakings), emailed to me on September 15.

My teaching and research duties at the University are particularly
heavy this term.

I may be in a position to be able to respond to you within a week or
so, depending on the circumstances."

Counsel for the Plaintiff (Richard Dearden) sent an email dated September 24,2011 at

3:48 p.m. to Claude Lamontagne (Exhibit "K") that stated:

"Dr. Lamontagne - can you please have your lawyer contact me
next week about this matter. There is no issue that the
"undertakings" you provided must be fulfilled. The information
that is in dispute in this motion relates to inter alia drafts of your
affidavit and communications with Mr. Rancourt. Paragraphs 3 and
4 of the Notice of Motion relate to you and this motion will be
heard on October 6th at 1Oam before the Master."

I am informed by Richard Dearden and verily believe that to date Mr. Dearden has

received no response to his email from Mr. Lamontagne or any lawyer acting on behalf of

Mr. Lamontagne.

On September 22, 2017, the Plaintiff filed a Notice of Motion seeking an Order

compelling the Defendant and the deponent Claude Lamontagne to answer the questions

that were taken under advisement, refused or subject to undertakings during their cross-

examinations (attached as Exhibit ((L" 
). The refuals motion is scheduled to be heard

before the Master on October 6.2011.

By email dated on September 28, 2011, sent at 10:38 a.m. (attached as Exhibit "M")

counsel for the Plaintiff asked the Defendant if he would consent to an adjournment of

the mandatory mediation motion:

The motion to compel you and Professor Lamontagne to answer questions
asked during your cross-examinations is scheduled for October 6n. As a
result, it will not be possible to argue the October 7m motion to compel

11.

12.
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13.

you to attend a mandatory mediation prior to the exchange of affidavits of
documents and the conduct of examinations for discovery. The October
7tr motion must be adjoumed and the earliest date available is December
7fr. Please inform me whether you consent to the adjournment.

On September 28,2011, at 11:36 a.m., counsel for the Plaintiff emailed the Defendant

indicating that the earliest date available to hear the Plaintiffs mandatory mediation

motion was December 1, 2011 (attached as Exhibit "N").

On September 28, 2011, at 3:57 p.m., the Defendant sent counsel for the Plaintiff an

email attaching a Notice of Examination addressed to the Plaintiff requiring that the

Plaintiff attend an examination for discovery on November 8, 2011 (attached as Exhibit

"O"). By email dated September 28, 2011 sent at 4:24 p.m. (Exhibit "P"), counsel for the

Plaintiff responded to the Defendant stating:

Mr. Rancourt,

1. You are well aware that i have a pending motion to compel you to
attend a mandatory mediation prior to examinations for discovery being
conducted. Accordingly, Professor St. Lewis will not be attending any
examination for discovery prior to a decision being made on her
mediation motion. Your refusal to answer questions directly related to
matters contained in the affidavit you swore unnecessarily delayed the
argument of the mediation motion.
2. \ am requesting that you withdraw this Notice of Examination. If i am
required to seek to have the Notice of Examination set aside (or otherwise
defend my client's non-appeamnce at an examination pending the hearing
of her mediation motion) I am notifuing you that i will seek costs against
you on a full indemnity basis payable forthwith.

The Defendant refused to withdraw the Notice of Examination for discovery and refused

to consent to the adjournment of the Plaintiff s mandatory mediation motion by email

dated September 28,2011 sent at 6:15 p.m. (attached as Exhibit "Q"):

Mr. Dearden,

1. Thank you for acknowledging service of the Notice of Examination for
discovery.

2. I do not agree with your characterizations regarding causes of delays.

14.

- 4 -



F
F
F
F
F
F
F
F
F
F
F
F
F
F
F
F
F
F

12

3. There is nothing in your motion to force immediate Mandatory
Mediation that precludes discovery.

4. I do not withdraw the Notice of Examination for discovery.

5. I am open to changing the date of the examination for discovery to
accommodate you and your client's schedule within reason, by MUTUAL
agreement of a new date in November 201 1. Until new dates are provided
by you in view of early mutual agreement of a new date, the Notice of
Examination for discovery stands with its November 8th date and time.

6. I do not agree to an adjournment of the October 7th motion (motion to
force immediate Mandatory Mediation) since it is possible that it can be
ruled upon, depending on the results of the October 6th (refusals motion)
or independent of the results of October 6th.

7. I believe there is a probability that the matter of your motion to force
immediate Mandatory Mediation can be fully resolved on October 6th or
October 7th and that this would be profitable to both parties.

SWORN before me at the City of
Ottawa, this 4fr day of October,2011.

.y'*L--

Commissioner for Takins Oaths

Kristina Melissa Mahon,
a Commissioner, etc., Province of
Ontario, while a Student-ahLaw.
Expires April 23, 2013.

-5 -
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