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LABOIIR RELATIONS ACT, 1 995

RESPONSE TO APPUCATION
UNDER SECTION 96 OT THE ACT

(uNx'AII( LABOUR PRACTICE)

BEFORE TT{E ONTARIO LABOUR REI,ATIONS BOARD

Denis Rancourt of Ottrwa, Ontsrio;
forner professor, University of Ottewa,

Ottaw4 Ontario

-and-

Allen RodqPresident,
Univenity of Ottawa, Ottawa, Ontario

Appllcant,

Responding Party,

I X 1 The respontting party statee itr response to the application:

OR

u iutervenes in this proceeding and
(Name of Intervenor) states in response to the applicstion:

1, (a) Corect name of the responding party/htervenor:

See Schedule $ At attached.

(b) Address, telephone numbet, facsimile number and e-mail address of the
responding puty I intervenor:

University of Ottawa
Legd Services
550 Cumberland (302)
Ottawa, Ontario

Attenflon: Mr. Allau Roussn Legal Counsel

Tz 613-562-5E00, r 1137
F: 613-562-5178
Email: aro ussy@uotlsw+.c.q

(p. I of6) (tvlay,2009)
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(c) Name, address, telephouenumber, facsimile oumber and e-mail address of a
contact person for the responding party/intenenor:

Emond Esrnden LLP
T0TBinkStreet
Ottewa, Ontrrio KIS 3Vl

Attention: Mr. Lynn Hemden and Mn Paul Lalonde

Phoue: 613-s63-7660
Fax: 613-563-8001
Email : Iharnden@.emondharrtden.com

and
plalonde@.emondharnden.com

2, (a) Ne-e, address, telephone number, frcsimile number and e-mail address of any
other persoq trade rmion, employer or employers' organization who may be
affected by the application and who has uot already been ideurtified by another
party:

N/A.

(b) The perso4 tade union, enployer or employers' organization named in par^guph
2(a) is affeoted by the application for the following reason(s):

N/A

[You must deliver to the person(s) named in paragraph 2(a): I copy of the applicatiou, a
copy of the Notice to Responding Party and/or AlIected Party of Applicatiotr under Section
96 of the Act, a completed copy of your response, and a blank response form. You must
rlso complete the attached Certificate of Delivery.J

3. The following statements in the application are agreed to:

$ee Schedule 3'Att attached. _

4, The following stateorents in the application are not agreed to:

See Sc.hedule "A" attached, -..

5. Ia support of its tpsponse, the responding party/intervenor relies on the following
material frcts:

See Schedule eAD attaclaed. ..

(p,2 of  Q QvIay,2009)
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(Inolude all of the matedal fac'ts on which you rely including the circumstances, what
bappened, where and when it happeoe( and the names of any p€,rsons said to have apted
improperly. Please note that you will not be allowed to preseff evidence or rnake any
representations about any material fact that was not set out in the respolse and filed
promlJtly in the way required by the Board's Rules of Procedure, except with 0re
permissioa of the Board.)

6, In respect of the order(s) requestcd by the applicant, the responding party/intervenor
states;

See Schedule (3A" attached,

(Describe your position with respeot to the order(s) requested by the applicant.)

7. [Complete this section only if you are intclening in this case.J

The intervenor claims to be affeoted by the application for the following reasons:

N/A

8. Other relevant statements:

See Schedule ftAD attached.

Hearing Esfimate Infomation:

fNote to APpllggtt: Ifyou dlsagree with the hearlng estimate of tl?e respondingpst.u/intemenor. r
you mu$ ,file with the Bord your own Hearing Estimate .form (Form A-1 6l withtn seven Q,) dqs 

'A' 
,

ofreceivingthbresponse.l "'-/(^

9. Estimated number of days to complete the whole case (including evidence and
ugument): Three f3).

10. Number of major witnesses I expect to call: One (1)
(A major witness is one expected to testifr for at least one day, including crcss-
examination.)

I I. Number ofminor witnesses I expect to call: Once (1)
(A minot witness is one expected to testiff for less than one day, inoluding qoss-
exarrination.)

tx l  do
12. (a) I [ ] do not intend to makeprolininary Eotons or objections.

(b) The prelimioary motions or objections I intend to make are:

See Schedule'(At' rttached"

(p.3 of 6) (May,2009)
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(o) Estimated time required to hear the preliminary objections or motions: Tlvo (2) to
Three (3) hours.

DAIIED Nove,tober 19, 2010.

forthe Responding

(p.4 of 6) (May,20A9)
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SCMDIJLE ..A'

Introduction

l. The Applicant's complaint is based entirely on what he alleges were collective agreement
violations by the University of Ottawa related to the processing of tbree (3) grievances he filed
following his termination.

2. Tbe re,medies the Applicant is seeking would require the University of Ofiawa to process three (3)
gdwances in accordauce with his interpretation of the grievanco procedurc h tbe applicable
collective agreeme,rr! and thereby establish that his interpretation of the grievance procedure in the
collective agFeement is the proper one.

3. However, tbe Applicant pqports to file ttris complaint agairut "Allan Roo\ hesiderrt, Univasity
of Ottawa Ottawa" Ontario" ftereinafter "Rock'), not the Uaiversity of Ottawa.

4. Rock requests that the Application be dismissed becausc there are no material facts or particulars
allegrng that he has violated any section of the lcr. Nor is any remedy requested by the Applioant
against Rock personally.

5. Although Rock is the only named Responding Party this Response if filed on behalf of both Rock
aud the University (hereinafter collectively the "Responding Parry").

6. The Responding Party denies sections 56 and 76 of the labour Relations Act werc violated as
alleged in the Applioation, and denies the Applicant is entitled to any of the remedies requested.

7. The ReEonding Party fiuther submits that tbe preseDt Application should be dismissed by the
Boad without a hearing for the following reasols:

a. The Application does not make ovt r primafacie case of a violation of sestion 56 and 76 the
,{ct and/or the remedies rcquested.

b. Furthemrore, a.n4 in the altemative, this is an appropriate case for the Board to oreroise its
discretion to disniss the Application witJrout a hcaring, No labour relations purpose would be
serveo by processing the Application as the proper forum for the hearing of the Applioant's
complaints herein is grievance arbitation

Respouse to t4e Annlicsnt's statements / ollesation$.

8. Unless specifically provided otherwise below, the Responding Party agrees with the factual
assertions in the Application,

9. However, the Responding Parly disagrees with all of the legal conclusions and arguments made by
tho Applicant based on those factual assertions.

10. With respect to the statements beginning at page 3 of 13 of the Application under the heading
"Collective Ageernent Jurisdiotion", the Responding Party statos:
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a- The Responding Party denies tbat the alleged violations of the collective agrcement in tbg
giwences known as G25, G25, and G27 (the "gievances') werc only disoove, ed by the
Applicant on the griwance filing dates and were filed in a timely manner rmder thc collective
agreement as alleged.

b. Althougb the tbrEe gievances were filed conectly pursuant to the tems of the collective
agreenstrfi the Responding Party takes the position that the gdwauces are not arbitable.

With respect to the statements beginning at page 4 of 13 of the Application under the hBadhg
"Alrplicant's Right to the Step-l process", the Respouding Party states:

a, Although the Applicant has a right undsr the collective agree,me,nt to tbe Step-l grievance
proc€ss, the Responding Pafiy denies he has an "r.nqr.ulified rigbt" to same as alleged. For
example, former eruployees who wele dismissed by the University arc considered terninated
r:ntil the decision is reversed by ttre University or through settlemeot or arbitation (see article
13.2.10 of the collective agreeme,ut). As such they do not have $anding to file grievances
rrnder the collective agreem€nt (An ercerpt of the relevant portions of the collective
agreement is attached.)

b. The Responding Party denies it has htimidated the Applicant to accept an abrogation of his
right to the Step-l grievance process for the grievances at issue in this Application contrary
to sectioqr 75 of the Act as alleged, and further denies it has violated the Act by refusing its
binding obligations pursuant to section 59 (or 56) of the Act as alleged.

V/ith respect to the statements beginning at page 5 of 13 of the Application rmderthe heading
"(iriev6ass 325", the Responding Party states:

a. The Respoltding Party denies the November 23,2009, email in which Applicant's grievance
knoqm as G25 was c'haracterized as 'tnarbitable" constihrted a tlreat as alleged. It was
simpty a commurisstion of the Rcsponding Party's position with respect to the grievance.

b. The Responding Party denies the Dercmber 8, 2009, email indicating that tlre Responding
Party would not schedule a Step I meeting due to the fact tbat grierance G25 was in its view
inarbitable because the grievor was no longBr employed constituted a firther intimidatiou or
an illegitinate att€mpt to dissuade the Applicant from pusuing access to tbe Applicant's
Stepl and fiuther collective agreement rights as alleged.

c. The Responding Party denies its Noverrber 23,2009, and Deceorber 8, 2009, emails with
respest to its position regarding the G25 grievance were contradictory as alleged.

d. The Responding Parly denies the Step-l gtievanco process is 'tequired" to be held under the
coilestive agrcement as alloged. For example, the timeliues with respect to the Stepl
gievauce process are directory, not mrudatory, and the meeting may be wai'aed. Therefore a
gievance may proceed to arbihation absent a Step,l meeting (see articles 13.2.3,13.4.2 and
13.4,3) (An ercerpt of the relevant portions of the collective agreement is attached)

l l .

12,
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13.

e. The Rssponding Pau:ty denies its objection to the G25 grievance as inarbitable was an
attempt to intimidate by stone-walling so an to discourage all future gievances tbat could
arise from seveml on-golng access to information requests and appeals as alleged-

f, Althougb the Responding Pafiy agrees its denial of the gievance occurred witbinthe oontsxt
of the Applicant's uruesolved fuiug (in the sense that the fting has been gieved, is making
its way through the grievance process, and has been referrcd to arbitation by the Applicant),
it denies the Applicant's firing constitutes 'h -ajor academic freedom case in Canada" or an
"administativo nobbing" as allcgecl Tbe reasons for tho Applicaut's dismissai were
addressed in somo detail when A!&'i E. Lalonde, Dea!, Faculty of Scienco recomnended his
termination to the Board of Governors of the University of Ottawa (A copy of the letter
from Mn Lalonds to Msrc Jolicoeur, Chair of the Board of Goveruoru recommending
thc Applicant's dismissal is Nttsched,)

With respect to the statements beginning at page 7 of 13 of the Application under the headings
"Gdsvance G25' and "Grievaoce G27', the Responding Party states:

& The R:sponding Parry denies it is required to hold a Step-l meeting for the Applicaot's
griwanoes known as G26 andCt2T rrnclEr the terms of the collective agree,ment as alleged,

b. The Responding Party denies its failure to respond to &e Applicant's A26 afi Cn
griwances and hold a Step-l meeting constitut€d intimidation as alleged- The Responding
Party further denies the applicant had a statutory right to any such meeting, or that tlre
Rssponding Pafiy had a legal duty to initiate any such meerlng.

With respect to the stateoents beginning at page I of 13 of the Applioation under the heading
"Applioant's fiuther attempt to access the Step-l resolution process", the Reqponding Party states:

a. The Responding Party denies its two November 2, 2010 responles to the Applioant's
November I,z0t0,letter were contadictory as alleged.

b. The Responding Party denies there is no basis in the collective agreement for agreeing to a
Step:l grievance process pending the complete resolution of a separate grievance as alleged,
and fiuther dsnies it tbat is abswd and contary to the extensive past prastice to do so. Of the
over tweoty (20) grievances the Applicant has filed since 2006, the three (3) griwances at
issue are the only ones he filed following his dismissal.

c. The Responding Pafiy denies that ic position to convene a Step-l grievance process for the
G27 grievance constituted sustained stone-walling intended to intimidate the Applicant away
from seeking access to his rights and inteoded to "make timid" the Applicant as alleged. The
Responding Party has taken tbat position because it makes good labour relations sense. It
will be the Responding Party's position that if the Applicant's diuissal is upheld at
arbitation, grievances G25, Gz6 and GZ7 will not be arbiuable becalse he vlras not an
employee in the bagaining unit when they were filed. Therefore whgther or not his
termination is upheld will to a large s,fient govem the Respouding Party's position with
tespect to any subsequent Step-l griovance (see artiole 13.2.10 of the collective agrcsment)
(An ercetpt of the relevtnt portions of the collective agreement is nttached.)

t4,
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Respondine Partv's uoeition with.Te.Foect to remedies

15. The Application should be dismissed without a hearing for the rcasons outlined below ra the next
section.

16, Itr the alternative to 15. the Responding Party denies there was any violation of the Act as alleged,
and denies the Applicant is entitled to any of the remedies requested:

a- The Responding Party states that sestion 56 of the lct cannot be violated but wen if it cau,
suoh violation cannot be the subject of a sestion 96 complaint or the basis for a re,medy
tl,er€in.

b. In the alrcrnative to a-, the Responding Parly de,nies it violated section 56 of thsAct as alleged"
and denics the Applioaut is entitled to any of the remedies requested.

c. The Responding Party denies it violated section 76 of the Act as alleged, and denies the
Applicant is entitled to any of the remedies requested.

Reouest thst the ApnlicatiogFe dicmissed without a hearine

17, The Applicaut's complaint is based on whatle alleges were collective agreement violations by tbe
University related to its processing of three (3) grievances he filed foUowing his termination, and
the Univosity's failure to process the gievances in accordance with that procedure.

18. The remedies the Applicant is seeking would require the University to process the€ (3) grievances
in accordance with his interpretation of the grievance p,rocedure in the applicable collos.tive
ageunent, and thereby establish that his interpretation of the grievance procedure in the collective
agreement is the proper one.

19. However, the Applicant pulports to file this complaint against "Allan Rock, Preside,nt, University
of Ottawa, Ottaw4 Ontario" (hereinafter "Rock"), not the Uuivenity of Ottawa.

20, Rock requests tlat the Application be dismissed beoause thEre are no matedal facts or particulars
a[e$g that he has violated any section of trc Act. Nor is any remedy requested by the Applicmt
against Rock personally.

21. The Respouding Party fiulher submits that the present Application should be dismissed by the
Board without a hearing for the following reasons:

a. The Application does not make out a primo facie case of a violation of sestion 56 and 76 the
Act andJor the remedies requested. A dispute regarding the proper interpretation of the
grievance procedrue in ttre collective agreement does not constitute a prima facfs csse for a
vrolation of section 56 or 7 6 of the lcL

b. Furthermorc, and in thE altemative, this is an appropriate case for tle Eoard to exergise its
discretion to dismiss the Application without a hearing. No laboru relatioos purpose would be
sewed by processing the Application as the propu fonrm for the hearing of the Applicaofs
complaiats herein is grievance arbitation. The proper interpretatioa of the grievance
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proced.re in the colleotive agreement rrd the remedies requested the Applicant hercin are

witlin the propu jurisdiotion of an arbitator,

TheLaw

No Prima Facie.Case

22. T\eBoard has thp authority to d,ismiss an application without a hearing or consllttion where it

fails to make out a prima frcie casefor the G-eaies requested prusuant to Rule 39 of the Board's
Rules of ft oerdrue, which Provides:

39.i Where the Board considers that an application does not make out a case for the
orders or remediss Tequested, even if all of the facts stated in the application are
assgmed to be trre, the Board may dismiss the application without a hearing or
consultation. In its decision, the Board will set out its reasons.

23. S/here there aro no material facts or particulars a[eeing that a named respondtng pstty has
viotatcd arry section of the Act, the apptication should be dismissed as against that party (see

Ready Bake Foodc Ina, t200I O.L.RB. Rep. 166 tt para. 17 attached)'

Section 56

24, Section 55 of the lcr establishes that a collective agreemeot negotiated under the Act is liading
upon the union, the enrployer, and the e,nployees in the bargaining unit:

56. A collective agreement is, subject to aad for the purposes of this Aot, binding upon
the employer and upon the tade union that is a party to the agreeneot whEther or not
the trade union is certified and upon the employees in the bargaining unit defircd in the
agleement.

25. Therc is some rmcertainty in the Board's jwisprudence as to whether a parly can violate section 56
of the Act and whether that violation can be the subject of a section 95 complaint al all (tho
Responding Party states that it cannot). However, there is no dispute &at if section 56 can be
violated, the test is quite stingent (see McMoster aniversity, [20071 O.L.R.D. No. 4604 st pera.
17 and 19 attached),

26, There must be a breach of the collective agreemeut and the breach mirst amount to a repudiation
or dimegarding of the collective agreement. That point is critical because it means the Board
could find a violation of the Collective Agresment but not a violation of seotion 56, In other
words, the Board could oonduct the whole osse and not be able to give a remedy or resolve the
contacnral issue between the parties (aee Mcll,Ioster Univetsity, 120011O.L.RD. No, 4604 at
para. 17 rnd 19 attached),

Section 76

27. Seotion 76 of the lct establishes that an e,nployer (amongst others) cannot seek by intimidation or
coercion to compel any person from exercising any right rmder the lcf:
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26. No perso& tade uuion or employem' organization shall seek by intimiilation or
coerciolto compol any pe$onto bocome or refiaia from becoming or to continue to be
or to cease to be a member of a uade union or of an employers' organization or to
refrain fiom sxe(cising any other rights under this Act or from performing any
obligations under thls Act,

At*roug! it may be argUed that a collective agreement is an outcome of latour legislation because
it flows fiom the statutory bargaining process and its provisions may reflect rights or obligations
in the Act, the Board has said this doos not meau that the exercise of a rigfut in a collective
agreement i: transmutable into the exencise of a rigbt nnder the Act. It mrst be tlre orelcise of a
rigfit preseut in the Ast, such as the requirement for there to be a grievance arbitatiou process in
collective agreements pursuant to section 48(1) of the Ac! that is violated (aee Ontario MkW
of Community & SocialSemices), [20001 O'L'RB. Rep. 135 attached).

Furthermors, for there to be a violation of section 76 there must be intimidation or coeroion of a
sort whioh seels to compel a pe$ou, auougst other things, !o refrain from o<ercistng any of the
rights they might e,lrjoy r:uder the Act, That is, there must be a tlueat or other intimidatiog or
coeroive action coupled with an express or implied demand that a person (for example) refrain
ftom exeroising I right under the Act or from performing an obligation undsr the Act (see Atlas
Specialty Steels, [199U O.L.RB. Rep.72E at para.12 rttached),

Board Disoretion to Dismiss Application

Even where a prima facfe case is made out, the Board retains jruisdiction not to inquire inro a
complaint pursuant to section 95(1) of the Act (see Allled Constrrction Enployea Local 1030,
2001 CanLII 12000 (ON L.RB.) atpara. S attached).

The Board explained the considerations involved when it decides whether or not to exercise that
discretion ln Brant Ealdhnan-Nodolk Catholic District School Board, [200f1 O.LRB. Rep.
292 atp, 3Cl (see attached):

The fact that a complaint is filed, does not mean that the Board is obliged to e,nquire into
it. Ratber the Legislature has given the Board a discretion iu this regard; and in the
exercise of that discretion, the Board loola at such factors as: Eny delay in filing the
complaint; whether the case makes out an arguable case for a breach of thc provisions of
the Act relied upon by the complainant; the likelihood of zuccEss; the nature and utility
of any r€medy that migbt flow; the cost implicatioos for the parties and the public;
whether, overall, some statutory or labour relations purpose would be served by the
litigation oceroise; and so on. It is important for the Board to expend its limited
resources in I man'rer that is consiste,ut with the objects of the statute (see section 2 of
the Act), and that is sensitive to labou relations realities,

Board Discretion to Defer to Arbitration

32. The Board will consider the fullowing questions when deciding whether to exercise its jurisdiotion
to defer a complaint to ubitation, and will exercise tbat dismetion when they are answered in ths
affirmative (Toronto Distict School Bodrilr I2002l O.L-R.B. Rep. 956 at para" 11):

28,

29,

31.
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a. Will deferral encowage the practice and procedrue of collective baxgaining?
b. Is the nature of the dispute prinarily contracfiral, or does the disprfe primarily involve the

{uestion of statutory rights? In determining the answer to that question, one must oonsider
whether the alleged conduct of the employer oan be viewed as a total repndiation of the
collective bargaining process, or if tlre dispute before the Boud requires impodant
elaboration and application of key provisions of the Act.

c. Would the relief available in the arbitation process be adequate to remedy the alleged
cqrduct of tlc einployer?

Conclusion

33. Rock requests tbat the Applicatiou be dismissed because there are no material facts or partiolars
allegrng tlat he, thE named Responding Party, has violated any seotion of the ,{cr, Nor is any
remedy requested by the Applicant against Rock persoually.

34. The Responding Party firrther submits the Application should be dismissed on the f65is that ns
primafacie case for a violation of section 56 and 76 of the Act or the remedies requested has been
pleaded:

a The complaint is based entirely on a dispute between the parties regarding the proper
interpretation of tle grievance procedure in the collestive agree,ment, Such a disagreement
does not constituto a repudiation or disregard of the collectirre agreement on the part of the
Responding Party as is required to establish a violafon of section 55. Furlhermore, the
Responding Party hss coufirmed the applioability of the collective agreement by proceedilg
tlrougb the grievance prccess towards arbitation with respect to the Applicant's discharge
grievance pr:rsuant to the terms of the collective agreement.

b. Nor does the fact the Responding Pafiy has taken a different view of the proper
interpretation of the grievance procedure than thE Applicant and refused to proceed in
processing the three grievances as demanded by the Applioaat constitrte intimidation or
coercion pursuant to section 76. Furthermorg the right the Applicant is allegedly being
intimidated, coercd or compelled not to exercise (i.e. the rigbt to proceed to St+l of the
gievance procednre) is not a dght under the Act b'ut under the collwtive agrcment and
therefore seotion 76 does not apply.

35, Even tf aprimafacie case has been pled, the Responding Party zubmits the Board should exercise
ig discretion to dismiss the Application without a hearing. The complaint is at irc core I diqpute
betwpen the parties regading ttre proper interpreation of the grievance proc€dure in tbe colleotive
age€'lcent and the rclief requested by the Applicant would be available at arbitration if the
Responding Parly is determined to have violated the gricvance procedure in tbe colleotive
agreenrent as alleged by the Applicant. No labour relations puryose would be served by the
litigation H(ercise before thB Board as opposed to an arbitator.

36. In the alternativq the Respondi:rg Party submits that the Board should defer the complaint to the
grievance prccess.

I(EE63vI


